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Join e writer! in Edinburgh, 4 
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Executor nominate by the deceaſed 
LUpovick GRANT. Writer in Edin— 

urgb, and Mrs. ELIZABETH LESLIR, 
Crollior to the ſaid LuDdovick 


we 5 
4 


20 


GRAN T, Purſuers; | 


A GAL NS T 8 


David BRUcR Writer! in * el, De- 
fender. 


\ HE Lord Juſtice-Clerk being to report to your Lord- 

ſhips the Point at Iſſue between the above named 

Parties, which reſolves in a Queſtion of very general 

Conſequence, and which, in fo far as the Purſuers 

are able to diſcover, is not hitherto determined by any Ju''g- 

ments of this Court; this Information is humbly offered on 

the Part of the Purſuers, and the ſpecies fagti,” upon which 
the Queſtion ariſes, is extemely ſhort. _ 

The above named Ludovick Grant Writer in Fdinburgh, 
for a Number of Years, previous to his Death in the Year 
1754, had conſiderable Dealings with the foreign Merchants 
who had Buſineſs to tranſact in this Country, and, by Means 


thereof, had in his Hands a continual Succeſſion of Fills and 
A Notes 


2 


Notes, which, by his Correſpondents, were either drawn pay. 


able to him, or were indorſed to him, in order to his reco- 
vering che Money for his Conſtituents Behoot ; and ſeveral ve- 
ry large Claims have been made upon his Executry, in reſpect 
tf ſome of thoſe Bills, which ought to have been in his Poſ- 
ſelſſion at his Death, but of which no Account can be had, 
tho it is now no longer a Myſtery how theſe have been em- 
bezzled and abſtracted. 175 


To the Obſervation of all his Acquaintances, he had one 


of the beſt furniſhed Houſes of any of his Station in this 
Town, and had a Number of valuable Trinkets, ſuch as Wat- 
ches, Seals, Rings, China, ec. a large A ſſortment of Table 
and Bed Linen, and had conſtantly by him a conſiderable Sum 
„ of Money, to anſwer any Emergency. 
. » Os the Year 1754, he made a Settlement of his Affairs, 
whereby he nominated and appointed the Purſuer, John Mac- 
Arthur to be the Executor of his Will, for the Payment of 
his Debts, and quoad the Reſidue, for the Behoof of his In- 
fant Child. | F ; 

His two Siſters, Barbara and Grizel, had reſided in Family 
with him for ſome Time before his Death; and as he died of 
a lingering Diſtemper, ſo for the Space of about fourteen Days 
before his Death, he was quite delirious, and 2b agendo. 

As his Circumſtances and Credit had never been ſuſpected, 
there was Reaſon to think that his Effects would not only 
be ſufficient to pay his Debts, but would leave a conſidera- 
ble Reverſion to his infant Daughter ; ſo that it was. Matter of 
no {mall Surpriſe to find his Affairs turn out in ſuch a Shape, 
that there would not only be a great Deficiency for Payment 
of the Creditors, but that his Infant Child would be abſolute- 
ly deſtitute, When his Repoſitories came to. be inſpected, 
many of the Bills and Notes, all blank indorſed by him, 
and which he was known to have had recently in his Poſſeſ- 
Gon, were gone, with his whole lying Money. His he” 
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and Seals, and other Trinkets, with the moſt valuable Part 
of his Houſhold Furniture, were found to be abſtracted. | 
This unlook'd for Event gave a violent Suſpicion that there 
had been foul Play; and tho' it was not an caly Matter to 
make a Diſcovery of every Particular that had been abſtract- 
ed, and of all the Embezzlements that had been committed, 
credible Information was had, that his two Siſters, then reſid- 
ing in Family with him, in Breach of thay/ Truſt and Duty 
they owed to their Brother and Benefactor, had poſſeſſed them- 
ſelves of the Keys of his Repoſitories how ſoon he was diſ- 
covered to be delirious, and paſt all Hopes of Recovery. I hat 
having thus Acceſs to his lying Money, they poſſeſſed them- 
ſelves thereof, and having thereby alſo Acceſs to his Bills and 
Notes, which were lying by him all blank indorſed, got Pay- 
ment of the Contents of ſome of them: That they had clan- 
deſtinely conveyed away ſeveral large Trunks and other Packa- 
ges, in which they had put up the moſt valuable of his Hou- 
ſhold-Furnicure: And that, having it in View to leave this 
Country, and go to Londen with their ill got Booty, ſome of 
the Trunks and Packages were privily ſent to Leith, and lod- 
ged in the Hands of Robert Grant Merchant there, in order 
to be at Hand when an Opportunity offered foi putting them 


aboard a Ship. | 5 
Upon this Diſcovery, Joh» Mac Arthur, the Executor 


nominate, and Truſtee in the Premiſſes for Behoof of the 


Creditors, did, at their Deſire, and in Conjunction with the 
other Purſuer, Elizabeth Leſlie, a Creditor of the Defun&'s 
per Bond, in the Sum of 50 J. Sterling of Principal, raiſe 
and execute a Summons againſt the ſaid Barbara and Grizel 
Grants, as vicious Intromitters with their Brother's Effects: In 
which Summons it was charged, That the faid Barbara and 
Grize] Grants had, at their own Hands, clandeſtinely carried 


3 off and ſecreted, and viciouſly intromitted with a great many 
of the Goods, Gear and Effects, which belonged to their ſaid 


deceaſed Brother, ſuch as his Gold Watch, and Gold Sleeve 
| Buttons, 


[ 4 ] a 
Buttons, Gold Rings, China, a Scrutoir, Sheets and Napery, 


Webs of new Linen, Wearing Apparel, Silver Plate, and 
others, together with 50 J. Sterling in Caſh, including 20 /, 
intromitted with by the fail Barbara the Morning in which 
her Brother died, amounting in whole to the Value of « 50 J. 
Meſling, and therefore concluding againſt them, in reſpect 
of their aforeſaid vitious Intromiſſion, for Reſtiturion of the 
Goods, or 150 J. Sterling, as the Value thereof. 


Upon this Dependence, Letters of Arreſtment were raiſed; 


and as Intelligence was by this Time got, that ſome of the 
Trunks and Packages which had been clandeſtinely carried 
out of the Houſe, and which were ſaid to contain the pur- 
| loined Goods, were lodged with the aforeſaid Robert Grant, 
Merchant in Leith, in the View of being ſent off the Coun- 
try by the firſt Ship, Arreſtment was uſed in the Hands of the 
aid Robert Grant, to the Extent of 300 l. Sterling, due and 

addebted by him to the ſaid Barbara and Grizel Grants, or 
to any other Perſon for their Uſe and Behoof, together with 
all Goods, Gear, gc. and every other Thing at the Time in 
his Hands, Cuſtody and Keeping, pertaining to the ſaid Bar- 
Vara and Grizel Grants, to remain under ſure Fence and Ar- 
reſtment in his Hands, ay and while ſufficient Caution and 
Surety was found, that the ſame ſhould be made furthcoming 
to the Complainers, as accords of the Law. | 

David Bruce, the Defender, became Surety for looſing of 
faid Arreſtment ; and by the Bond of Cautionry, dated 1 5th 
Ockeber 1754, he, as Cautioner for the ſaid Barbara and 
Grizel Grants, became bound and obliged, © That the Goods 
and Effects pertaining to them, arreſted in the Hands of Ro- 
gert Grant Merchant in Leith, at the Inſtance of the ſaid 
* John Mac Arthur and Elizabeth Leſlie, ſhall be made furth- 
coming to them, in caſe at diſcuſling the Proceſs raiſed at their 
* Inſtance, againſt the ſaid Barbara and Grize/ Grants, it 
* ſhall be found that they ought to reſtore the Goods, Tor 


and 
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in the aforeſaid Inventary. 


] 


and Effects, or make Payment of other Sums of Money 
© therein libelled. 
The Arreſtment being thus looſed upon Caution, in the 
Terms above recited, Robert Grant the Arreſtee, who had no 
Knowledge of the Contents of theſe Trunks or Packages, 
conform to the Oath by him emitted in this very Proceſs, did, 
in Obedience to the Will of the Letters, deliver up to the ſaid 
Barbara and Grizel Grants, the aforeſaid Trunks and Pack- 
ages per averſionem, without any Inſpection or Inventary 
taken of the Particulars: And as theſe two Ladies did ſoon 
thereafter leave this Country, it is reaſonable to ſuppoſe that 
the aforeſaid Trunks and Packages, with their Contents, were 
carried alongſt with, or otherways diſpoſed of by them, as by the 
looſing of the Arreſtment, the Puriuers had no further Power 
over them. 

When the above-mentioned Proceſs againſt the ſaid Barba- 
ra and Grize! Grants came to be inſiſted in, Compearance 


was made for Barbara; and there was produced for her a 


Condeſcendence of ſeveral Particulars which belonged to her 
Brother, and which ſhe acknowledged to be then in her Cu- 
ſtody, conſiſting of the following Particulars; a Beaureaux, 4 
Gold Watch and Chain, two Rings, three Pieces fine Linen, 
a Tea Cheſt, nine China-hafted Kuives and Forks, two China 
Tea-pots, ſeven Table-cloaths, one Dozen Table-napkins, ſix 
Shirts and four Night-caps, a Seal, a China Milk-pot, a Chi- 
na Bowl, and China Mug. And it was for her alledged, 


that moſt of the Particulars above mentioned, and thoſe of the 


greateſt Value, had been gifted to her by her Brother: But as 
this was plainly an affected Tale, to palliate a moſt ſcandalous 

Spoliation of a Defunct's Effects, by ſo near a Relation, whoſe 
Duty called upon her to be aſſiſtant to him in his laſt Sick- 
nels, and of which no Evidence was either offered or attempt- 
ed, the Lord Juſtice-Clerk Ordinary decerned the faid Barba- 


74 to return to the Purſuers, the ſeveral Particulars mentioned 


1 And 


a 
And the Purſuers having thereafter inſiſted againſt the ſaid 
Barbara for 22 J. 23. Sterling of lying Caſh, which ſhe had 
poſſeſſed herſelf of the very Day that her Brother died, ſhe 


thought proper to withdraw her Compearance, whereupon the 


Lord Ordinary decerned againſt her alſo for that Sum. 


And as no Compearance had from the Beginning been made 
for Grize/ the other Siſter, the Lord Ordinary decerned againſt 
her for the 150 , libelled, and in theſe Terms Decreet was 


extracted. | 


I this View of the Caſe, as the Defender had not the 
Courage to deny the Embezzlement, though Barbara endea- 


voured to palliate the particular Intromiſſions ſhe was pleaſed to 
acknowledge, under the falſe Pretence, that theſe were in Part 
complimented to her by her Brother, it ſeems unneceſſary to 
trouble your Lordſhips with the Depoſitions of the Witneſles, 
who, upon an incident Diligence granted by the Lord Ordina- 
ry, for proving further Intromiſſions by Barbara than ſhe had 
been pleaſed to acknowledge, have depoſed touching that 
Natter. oy a | 
Agnes Hog gives Account, That a few Days before Lu- 
dovick Grant's Death, ſhe called at his Houfe, in order to 
have paid the Balance of a Bill due by her Husband : That 
the was told by Barbara, that her Brother was ſo ill, that ſhe. 
could not have Acceſs to him; but that he deſired the Money 
to be paid to her, which was accordingly done. 
Margaret Barclay, who ftaid in the Defunct's Houſe for 
ſome T ime, both before and after his Death, gives Account, 
That ſhe ſaw ſome Linens, ſach as Bed-ſheets, -and a large 
China Punch Bowl, given by Barbara's Order to another Siſter 
of the Defunct's: I hat Part of theſe were given after his 
Death, and Part immediately before his Death, after his Life 


was deſpaired of: That an old Servant Maid did take up from 


the Bleachfield, after Lud:vick Grant's Death, a Piece of Li- 
nen Cloth, which by Barbara's Order was left at the Depo- 


nent's Houſe, and which ſhe the next Day ſent to Barbara 
| 2 That 
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That ſhe faw in Barbara's Cuſtody, a Gold Watch and 
Chain, a Diamond Ring, and Gold Seal, with ſeveral 
Pieces Linen Cloth, which Barbara told the Deponent 
ſhe had given in to Mrs. Bruce ; and ſhe concludes her Depo- 
ſition with this remarkable Circumſtance, That towards the 
latter End of Ludovick Grant's Sickneſs, there were ſeveral 
Perſons who called at the Houſe with Money to pay Bills, and 
aſking up their Bills, but knows not to whom the Money was 
aid, as Barbara took in ſome of them to a Room by herſelf. 
John Dalgleiſh gives Account, That he brought from Bail- 
lie Geddes in Culroſs, 81. 6 d. Sterling, which Baillie Geddes 
owed to James More in Gottenburg per Bill, and which Bill 


was drawn payable to, or indorſed to Ludovic Grant: That 
having called at Ludovick Grant's Houle, to have paid the Mo- 


ney and retired the Bill, he was told that Mr. Grant was very 
ill, and a Woman, who called herſelf his Siſter, came to him, 
and asked his Buſineſs, which he told her: "That ſhe brought 


a Bunch of Keys, and opened a Repoſitory, where ſhe ſaid 


her Brother's Bills lay, and having ſearched for the aforeſaid 
Bill, told the Deponent it was not there, but ſhe would ac- 
quaint him when it came to hand: And that ſometime there- 
after, getting Nottice that the Bill was come to hand, he went 
again to the Houſe, when the faid Woman brought him the 
Bill, ſigned on the Back in a very indiſtinct Manner, and faid 
that it was with great Difficulty ſhe had got it ſigned at all, 
he being ſo very ill : That he paid the Money to her, and got 
up the Bill: That, to the beſt of his Memory, this was but a 
few Days before Ludovick Grant died; and that the aforeſaid 
Woman, who called herſelf his Sifter, told him her Brother 
was ſo ill that Morning, or the Night before the Day on 


which the Money was paid, that ſhe thought he would have 
expired, 


Margar et Miller, who had been the Defender's Servant, and 
gives account how well he was provided in all Sorts of Houſ- 


hold Furniture, depones, That after Zudovick's Burial, Bar- 
bara 


[8 


bara ſent her to get up from the Bleaching a Piece of Linen 


Cloth, which belonged to Ludovick, which ſhe accordingly 
did, and by Barbara's Orders left it with Miſs Barclay: And 
adds, That ſome Weeks before Ludovichs Death, Barbara ſent 
to her fix Table-cloths, with ſome other Linens to be u aſhed; 

that the Deponent having brought them Home after Ludevick's 
Death, Barbara told her ſhe was to ſend theſe to a Siſter of 


her. 

Upon the aforeſaid Decreet the "IE brought their ARti- 
on againſt David Bruce, the Cautioner in looſing the Atreſt 
ment, concluding againſt him to make F urthcoming and De- 
livery of the Goods "themſelves, or in Default thereof, to make 
Payment of the above-mentioned Sum of 150 J. Sterling, as 
the libelled Worth and Value of theſe for which Decreet had 
been recovered againſt the ſaid Grizel and Barbara Grants 


themſelves, And upon the firſt hearing of the Cauſe, the 


Lord Juſtice Clerk found the Defender liable, and decerned. 
But upon adviſing Repreſentation and Anſwers, was pleaſed 
to take the Debate to Report. 
It was pleaded for the Defender, That as by his Bond of 
Cautioury he was only taken bound to make the Goods them- 
ſelves, that were arreſted in Robert Grant's Hands, furthcoming 
to the Purſuers; and as theſe Goods were taken up from the 
Arreſtee, upon the Arreſtment's being looſed, he can only 
be liable for the Value of theſe as they ſhall be proved: And 
therefore, that in order to entitle the Purſuers to have Decreet 
againſt him for any Sum, it is incumbent upon them to prove 

what particular Goods were attached in Rebert Grant's Hands, 
and Value thereof, without any regard to the Sums for which 
the Arreſtment was uſed, or for which Decreet was recovered 
againſt the ſaid Barbara and Grizel Grants. 

In conſidering the Relevancy of this Defence, it will occur 
to your Lordſhips, that if this Doctrine ſhall be ſuſtained, this 


moſt uſeful Executorial of the Law, will in moſt Caſes be | 


fruſtrated, 


her's at London, as Ludovick had Intended them as a Preſent to 
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fruſtrated, where the Arreſtment can be looſed upon Cau- 


tion. 0 | 
The Law of this Country, and of moſt others, has conſi- 


dered the moveable Effects as the proper Fund out of which 


Creditors ſhould operate their Payment, and docs not allow 
the heritable Eitate to be attached but in Default of Move- 
ables ; but as the Law has authoriſed this Diligence by Arreſt- 
ment, even upon depending Suits, in order to ſecure the Ef- 
fects until the Event of that Proceſs; and as it might be di- 
ſtreſſing to the Debitor, that his Effects ſhould remain urrder 
that Attachment, poſſibly for Years until the Event of the Pro- 
ceſs, when nothing might be found due, it has there- 
fore authoriſed the looſing of theſe Arreſtments upon Caution; 
which Caution being found, the Arreſtee is as effectually freed 
from the Effect of the Attachment, as if no Arreſtment had 
ever interveened. | 

The Execution that follows upon theſe Arreſtments, varies 
according to the Nature of the Effects thereby attached. 
If the Arreſtee is Debitor to the common Debitor in a Sum of 
Money, he is decerned by the Decreet of Furthcoming to pay 
over to the Creditor-Arreſter, ſo much of that Sum as will ſa- 
tisfy his Claim. But if the Subjects arreſted are Moveables, 
which have no determined or fixed Value, theſe muſt be made 
furthcoming, and by Authority of the Judges are appointed 
to be ſold, and the Price to be applied in the firſt Place for 
Payment of the Debt. 

But where the Arreſtment is looſed upon Caution, as the Cau- 
tioner becomes Surety, not for the Arreſtee, but for the com- 
mon Debitor, the Creditor ought not to be in a worſe Caſe 
than if the Arreſtment had not been looſed, and the Cautioner 
is underſtood to have looked to his own Security, when he 
interpoſed in a Matter of that Kind. - 

The Cautioner's principal and primary Obligation 15 to make 
the Goods themſelves furthcoming ; and fo in this particular 


Caſe the Defender became bound and obliged, * That the 
9 Goods 


1 
Goods and Effects arreſted in Robert Grant's Hands ſhould 
be made ſurthcoming to the Purſuers, or to make Payment 
* of the Sums of Money libelled“ Thoſe are the preciſe 
Words of the Defender's Obligation in this Cafe granted: It 
was therefore plainly incumbent upon him, as interpoſing for 
Behoof of the common Debitor, in order to get Poſſeſſion of 
the Goods arreſted, to have taken the proper Meaſures, where- 
by, in the Event of the Proceſs, the quantum and Value of the 
Goods arreſted might be aſcertained. 1 
The Law cannot ſuppoſe that any Perſon interpoſes blindly 
in a Matter of this Kind: It does not require any Notification 
of the Arrelier to the looſing of the Arreſtment: And as by 
means thereof, the Arreſter is diſabled from taking any further 
Step towards his Security, he who becomes Cautioner for looſ- 
ing the Arreſtment, when apprifed of the Extent of the Claim 
upon which the Arreſtment is uſed, muſt in the Nature of 
"Things be underſtood to know, that the Effects arreſted, for 
which he thus becomes reſponſible, are ſufficient to anſwer 
the Claim. | 5 bene 
His Obligation is to make the Goods themſelves furthcom- 
ing; and therefore he ought not to have permitted the com- 
mon Debitor to diſpoſe of thoſe, without ſome proper Precau- 
tion being taken to aſcertain the Particulars arreſted, and Values 
thereof. ow 1 
In this particular Cafe the Purſuers are by the Defender's 
Fact and Deed, or at leaſt by his culpable Omiſſion, depriv- 
cd of the Mean of Proof which otherways would have been 
competent, viz. the Oath of the Arreſtee ; as it appears from 
his Depoſition, That the Goods arreſted were in Trunks and 
Packages, the Contents to him unknown. Had the Purſu- 
ers been acquainted of the looſing of this Arreſtment, they 
would have applied to your Lordſhips, or other Judge compe- 
tent, to have had theie Packages inſpected and inventar'd, 
and. the Goods appriſed ; but as the loofing of the Arreſtment 
was unknown to them, and as this was procured by the Defen- 
| OY. der's 


cx 1 
der's Interpoſition, it was his Duty, in Conſequence of his Ob- 
ligation, of the Tenor above recited, either to have preſerved 


the Goods, or to have taken the proper Meaſures to aſcertain 


the Particulars of thoſe, and their Values. And as nothing of 


this Kind was done, whereby the Purſuers are left without 
Remedy, the other Alternative in the Defender's Obligation 


muſt take Place, viz. Payment of the Sums libelled. 
Was this to be denied, the looſing of Arreſtment upon 


Caution would in every ſuch Cafe be equal to an abſolute 
Voidance of the Attachment. Numberleſs Caſes muſt oc- 


cur to your Lordſhips, where the Arreſtee, whd has the Cu- 
ſtody and Keeping of the Effects of the common Debitor, has 
not Acceſs to know what the Particulars arreſted are, or Values 
thereof: This is commonly the Caſe with Ship-maſters, whoſe 
Invoices do only ſpecify in general, Bales or Packages of 


Goods, under particular Marks, the Goods unknown. The 


looſing of the Arreſtment takes off the Effect of the Attach- 
ment quoad him, and authoriſes his delivering up the Goods, 
as if no Arreſtment had been uſed. And if the Cautioner, up- 
on whole Interpoſition ſuch Arreſtment is looſed, is not bound 
to advert that the Goods themſelves be preſerved, to be 
made forthcoming in Terms of his Obligation, or to take any 
one Step for aſcertaining the Particulars or Values, the Arreſter 
muſt be diſappointed of the Effect of his Diligence by the Act 
of the Law, which at the ſame Time meaned to provide for, 
and ſecure the Fund of his Payment. OY 

And therefore to conclude upon this Point, as theſe Goods 


have been abſtracted and withdrawn by the Defender's Inter- 


poſition, under an expreſs Obligation of the Tenor above re- 
cited, either to make the Goods themſelves furthcoming, or to 

pay the Sums libelled: As he has failed in the firſt, it is but 
juſt and equitable he ſhould be liable in the ſecond. | 
It was pleaded by Way of ſeparate Defence, That as no 
Compearance had been made for Grize/ in the above mention- 
ed Proceſs, ſo that the Decreet quoad her was entirely 1 
ence 


112 
ſence, and without Proof of her Embezzlements, ſuch Decreet 
was not ſufficient to conclude the Defender her Cautioner. 

But the Purſuers are adviſed, That this is jus tertii to the 
Deſender, when 150 upon his own Obligation. He is Cau- 
tioner only in the looſing of the Arreſtment; that Arreſtrftent 
was uſed upon the Dependence, where a particular Sum was 
libelled againſt Grizel as the Value of her Embezzlements and 
Intromiſſions with her Brother's Effects; and as ſhe did not 
chooſe to compear, or to deny the Fact, he was juitly held as 
confeſſed, and decerned. If ſhe had appeared, or if ſhe were 
now to ſeek to be reponed againſt that Decreet, the Fact could 
be proved by her Oath. But the Purſuers are adviſed, and 
ſubmit it to your Lordſhips, that while the Decreet ſtands a- 
gainſt her, this Defender, who is only Cautioner in the looſing 
of the Arreſtment which had been uſed upon the Dependence, 
has no Title to challenge the Decreet recovered againſt her; and 
if ſhe were compearing, it would be a Noveity in the Law, in 
a Caſe of this Kind, if the Purſuers ſhould be obliged to refer 
to her Oath the Quantities and Value of the Goods attached in 
Robert Grant's Hands by the aforeſaid Arreſtment. 


| | . 1 el 4 whereof, &c. 


